
Chapter 16: The Law and Mental Health 575

The Ethical and Legal Aspects of the 
Initial Contract for Treatment
Ethical and legal considerations are part of every pro-
fessional interaction. This is particularly true in relation 
to the mental health system. Let’s use psychotherapy as 
an example. After the client describes the initial reason 
for seeking treatment, the therapist begins a dialogue 
to help the client understand what will take place in 
the therapy session and the nature of the therapist– 
client relationship. One major aspect of this dialogue 
involves informed consent. That is to say, the client 
has the right to know what will happen during the ther-
apy sessions, what is expected of her, and the potential 
outcomes. The client also has the right to know the 
experience and expertise of the therapist with a given 
psychological problem and if there are alternative 
choices for treatment. After being informed of the nature of therapy, the client can consent to be 
treated or not.

In addition to being informed about the nature of therapy, the client also needs to understand 
the ethical and legal aspects of therapy. The first point is that the information discussed in the psy-
chotherapy session is confidential. Confidentiality means that the health care professional is not 
to discuss information learned in a therapy session in any other context. Confidentiality as part 
of treatment has a long history in many cultures. Today, this confidentiality is legally required for 
those who are licensed to practice psychotherapy. All 50 U.S. states and the District of Columbia 
have confidentiality laws that protect the information revealed in therapy.

The legal term for confidentiality is privileged communication. In most states, a privileged 
communication takes place in a number of situations including between an attorney and client, a 
husband and wife (or same-sex married partners), a priest and penitent, and a health care profes-
sional and client. Information obtained in these situations cannot be released in court. Thus, a 
court could not compel a therapist to reveal information learned in the therapy session. However, 
the privilege is controlled by the client. Thus, if a client wants the therapist to reveal what was dis-
cussed in therapy in court, then the therapist must comply. The situation becomes more compli-
cated if a couple was seen by the same therapist in family therapy or if there is a child involved in 
the court or custody proceedings.

In addition, health care records are protected by the Health Insurance Portability and 
Accountability Act of 1996 (HIPAA). This law regulates the manner in which medical 
and psychological records are maintained and shared with insurance companies and other 
health care professionals. If you wanted your current therapist to have access to work you 
did with a previous therapist, you would need to consent to having these records transferred. 
In addition to legal laws, which determine what information must be protected, there are 
also ethical guidelines from such organizations as the American Psychological Association 
(see Table 16.2).

Based on the findings of Tarasoff and other court rulings, the therapist needs to discuss with 
the client exceptions to confidentiality. One of these is duty to protect. This may vary slightly from 
state to state, but the general guideline is that the therapist must take action if she believes that the 
client will harm another person or himself. This may require that the therapist warn the other 
person, talk with the authorities or the police, or suggest hospitalization. This was a direct conse-
quence of the Tarasoff court ruling.

Another exception to confidentiality is related to the legal requirement for mandated 
reporting. Mandated reporting is the requirement that when health care professionals learn 
firsthand of child abuse or neglect, they report this information to the appropriate state agency. 
More specific information by state is available from the U.S. Department of Health and Human 
Services (www.childwelfare.gov/systemwide/sgm/index.cfm).

informed consent (in mental 
health treatment): the principle 
that the client has the right to 
know what will take place in the 
therapy session and the nature of 
the therapist–client relationship; 
after being informed of the nature 
of therapy, the client can consent 
to be treated or not

confidentiality: the principle that 
the health care professional is not 
to discuss information learned 
in a therapy session in any other 
context

privileged communication: the 
legal term for confidentiality; the 
privilege is controlled by the client

Health Insurance Portability 
and Accountability Act of 1996 
(HIPAA): U.S. law that protects 
the privacy of health care records; 
regulates the manner in which 
medical and psychological records 
are maintained and shared with 
insurance companies and other 
health care professionals

Confidentiality means that the health care professional is not to discuss 
information learned in a therapy session in any other context.
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mandated reporting: an 
exception to the principle of 
confidentiality; requirement that 
when health care professionals 
learn firsthand of child abuse 
or neglect, they report this 
information to the appropriate 
state agency




